PROFESSIONAL FEE AND EXPENSE GUIDELINES
IN BANKRUPTCY CASES PENDING BEFORE
THE HONORABLE ROBERT E. NUGENT,
UNITED STATES BANKRUPTCY JUDGE

(Effective January 31, 2002)

INTRODUCTION; COURT'S PHILOSOPHY AND APPROACH; APPLICABILITY OF
THESE GUIDELINES.

A. Introduction. For the benefit of the practicing bar both in the Wichita Divison and
from other locaes, the Court has developed the following fee and expense guidelines.
The Guidelines are based upon this Court’ sinterpretation of 11 U.S.C. §8327-331%,
Fed. R. Bankr. P. 2016, and this Court’ s recent experience as alawyer practicing in
bankruptcy court.

B. Philosophy and Approach. This Court’s philosophy concerning fees and expensesto
be drawn from bankruptcy estatesis smple. While the Court recognizes the need for
capable estate counsdl and professionds to be compensated fairly, and at alevel which
is commensurate with that enjoyed by nonbankruptcy professionas, bankruptcy estates
amost dways lack sufficient assets to satisfy dl creditor demands. The Court Strivesto
bal ance the need to fairly compensate professionas with the duty of the bankruptcy
system to maximize the assets in estates for the benefit of the creditor body. Edtate
professonds are called upon to make that their highest concern. While they should be
fairly and promptly paid for their [abors on behdf of the etate, the integrity of the
bankruptcy system requires that the interests of the creditors dways be foremost. This
Court will gpproach the alowance of professona fees and expenses with that concern
for the creditors affairs, leavened by adesire to recognize the practica and economic
redlities of professond practice. Asarule, this Court reviews dl fee gpplications
submitted to it. Because these are guiddines and not statutes or rules, this Court may,
in rare but gppropriate circumstances, depart from them to prevent substantia injustice.

C. Applicability: These guiddines apply to al professona fees sought to be alowed
under 88327 and 328. Absent a compelling reason to do otherwise, the Court will
apply these Guidelines to requests for dlowance of secured claim enhancements under
8506(b) and surcharges under 8506(c).

Al statutory references hereafter are to the Bankruptcy Code, 11 U.S.C. 8101, et seq., unless
otherwise noted.
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RETENTION OF PROFESSIONALS:

A.

Need for Appointment. In order to be compensated, the estate must obtain court
gpprova for the employment of professionals. See 11 U.S.C. 8327. Professionals
whose appointment has not been approved will not be granted compensation.
Employing equitable principles, the Court will grant nunc pro tunc relief to professonds
who have failed to obtain Court approva before undertaking estate work.
Professionals need be aware that this relief will be accorded only in extraordinary or
exigent Stuations. Ordinary neglect will not likely be a basis for nunc pro tunc
employment. Trustees or debtors in possession employing attorneys and other
professonas not accustomed to practicing in this area should take specid care to have
their alied professonas employment approved.

Retention Effect. Procuring the Court’s approval of the gppointment of a professiona
does not insulate that person from the Court’ s review of fees requested or the
possibility that the Court may be required to exercise its statutory power and duty to
reduce or disalow fees or expenses. The Court may alow compensation different from
that provided for in any agreement if the terms prove to have been improvident “. . . in
light of developments not capable of being anticipated &t the time of the fixing of such
terms and conditions.” 11 U.S.C. §328(a). Moreover, the fees and expenses alowed
shdl be reasonable compensation for the actua and necessary services or expenses
performed or incurred in service to the estate. See 11 U.S.C. §330(a)(1) and (3).

RATES. The following discussion of rates applies to attorneys, accountants and other
professionals who charge on atime bass. The Court understands that other professionals such
as auctioneers or appraisers may charge fees on a different basis.

A.

Local Attorney/Accountant Rates. Loca attorneys and accountants will be
compensated a their customary and usud rates subject to the Court’ s power to limit
fees and expenses under §328.

“Out of Town” or “ National” Rates. When professonas are engaged in cases of
nationa scope or which present complex issues requiring the skill and experience of
attorneys or accountants from other areas, their employment will be approved at their
customary and usud rates, again subject to the Court’s power to limit their feesand
expenses under §328.

Paraprofessionals. The Court encourages the use of pargprofessionds in bankruptcy
cases to perform non-legd tasks a alower cost to the estate and its congtituents.
Pargprofessionas will be compensated at the usua and customary rates charged by the
attorneys or accountants for whom they work.
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APPLICATION PROCESS. Section 330(a) requires that compensation be awarded to
professonds only after notice and a hearing. Notice must be given to the partiesin interest and
theU. S. Trustee. Fee gpplications should be set on the Court’ s monthly miscellaneous docket,
but may be “negatively noticed” —in other words, if objections are not filed to the application, it
may be approved without further hearing. However, gpplicants should be aware that the Court
doesreview dl fee applications whether objections are filed or not and that the lack of an
objection to the gpplication does not assure its gpprova without the Court’s modification.

A. Information Necessary on All Applications. Whether or not the applicationsfiled are
for monthly, interim or find alowance of compensation, al gpplications must contain the
following information in order to be consdered and gpproved. The Court may require
additiona information be provided where circumstances warrant. Nothing contained
herein limits the Court’ s powers under 88 326-331, applicable Federa Rules of
Bankruptcy Procedure (Fed. R. Bankr. P.), and the Loca Bankruptcy Rules of
Practice (L.B.R.).

1 The identity of the gpplicant and who applicant represents;

2. Date of casefiling;

3. Dates of (a) application for; and (b) order of appointment of applicant;

4, A saement regarding whether the gpplication isinterim or find and, if interim,
which interim gpplication (first, second, etc. interim gpplication for services
rendered from [date] to [date]);

5. A recapitulation of —

a Previous payments made to applicant;

b. The payments source;

C The dates of said payments, and

d The amounts of compensation and reimbursement previoudly gpproved
by the Court;

6. The amount of fees and expenses requested,;

7. Rdative to EXPENSES, the following —

a Date incurred;



8.

Exact nature of expense (e.g., number of copies and rate per copy);
Purpose or need for incurring such expense (e.g., copies of plan for
solicitation of bdlots);

Any profit margin, markup or other overhead factor redized on any

expense item.

Rdative to FEES, the following —

a

Name(s) of theindividua(s) who have worked on the case during the
period, their titles and positions and their hourly rates;

Individual and separate entries describing each service performed
including —

@ Who did the work;

2 Date it was performed;

3 A specific, detailed description of work done and, where not
self-evident, the purpose of the work;

4 |dentity of the parties involved in work performed;

) The amount of time spent on each task (in increments of tenths
of an hour); and

(6) The dollar value of the work performed.

Receipts Members of Officid Creditors Committees and non-lawyer
professonds shdl submit receiptsin support of reimbursable expense
clams, attorney gpplicants shall, absent further Court order, be excused
from submitting receipts?

V. WHAT ISCOMPENSABLE.

A. Fees.

1.

In determining whether the amount of time expended on a particular activity is
reasonable, the Court is guided by In re Permian Anchor Services, Inc., 649
F.2d 763, 768 (10th Cir. 1981), which adopted the lodestar analysis set forth
in Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 717-19 (5th Cir.
1974), which looks to the following factors:

2By sgning fee and expense applications, atorneys certify that the statements contained in them
aretrue, See Fed. R. Bankr. P. 9011.

-4-



a The time and labor required;

b. The novety and difficulty of the questions;

C The sKill requisite to perform the legd service properly;

d The preclusion of other employment by the attorney due to acceptance
of the case;

e The customary feg;

f Whether the feeis fixed or contingent;

s} Time limitations imposed by the client or the circumstances;

h. The amount involved and the results obtained;

i The experience, reputation, and ability of the attorneys;

] The "undesirability” of the case;

k The nature and length of the professond relaionship with the client;
and

l. Awadsin smilar cases.

2. The Court will dso make a separate determination of the necessity of the
services for which compensation is being requested, see In re Lederman Enter.,
Inc., 997 F.2d 1321 (10" Cir. 1993), including whether the services benefitted
the bankruptcy estate.

Paralegal Fees. The principles set out above for usua and customary rates of loca
and nationd attorneys shdl gpply to the rates of their respective paralega employees.
Time entries for paralegads should not include secretarid or clerical tasks.

Other Professionals. Other professionadswho ordinarily bill on an hourly basis may be
alowed their usua and customary rate, subject to the Court's discretion. Hat feesfor
accountants, financia advisors, investment bankers, or consultants are disfavored and
will not be approved unless approved upon prior gpplication for cause shown.

Compensable Components of Attorney and Paralegal Fees

1 Fee Applications: reasonable time spent in preparation of fee gpplication. Inre
Seneca Qil Co., 65 B.R. 902, 910 (Bankr. W.D. Okla. 1986);

2. Prepetition: only time spent in preparation for or contemplation of filing
bankruptcy;

3. Personal services. services that benefit bankruptcy estate are compensable.

Services that benefit debtor personaly are not compensable (e.g. defense of
Section 523 and 727 actions);
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Trave: nonlocd travel compensated at counsd's usua and customary hourly
rate. Travel must be gpportioned among dl the cases on which attorney

appears.

I nteroffice conferences among attorneys are compensable subject to a showing
that they are reasonable, necessary and not duplicative.

E Components of Attorney and Paralegal Fees that are Not Compensable

1 Clericd or secretarid work — filing, organization of files, mailing, copying;

2. Time spent "educating an untrained apprentice or familiarizing onesdf with
generd Code provisons or basic law™ is not compensable. Attorneys are
required to have some minimum level of expertise. In re Seneca Qil, 65 B.R.
902, 912 (Bankr. W.D. Okla. 1986);

F. Expenses.
1. What is compensable —

a Extraordinary photocopying-actua, reasonable and
necessary;

b. Extraordinary postage expense-actual, reasonable and necessary;

C. Long distance telephone calls,

d. Fees charged by clerk's office for copies from the file;

e Certified mail if shown to be required by law;

f. Out of town trave, including coach class airfare, tolls, parking,
necessary lodging and medls, nonlocd mileage a IRC rate;

s} Expressmail or delivery- actua and necessary codts,

h. Telefacamile charges- actud, reasonable and necessary long-distance
telephone charges, and

I. Computerized legd research- actud and reasonable cost over monthly
subscription fee.

2. What is not compensable —

a Ordinary photocopying- routine correspondence;
b. Ordinary postage expense- routine correspondence;
C Telephone Service,
d Word processing;
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VI.

0

Court fees,

Office overhead, including, but not limited to: rent; utilities; insurance;
taxes, clerica or secretariad wages, sdary, benefits and overtime; loca
telephone charges,

Locd travd;

Messenger service;, and

Library costs, expenses.

INTERIM AND FINAL APPLICATION PRACTICE: The Court recognizes that forcing
counse or accountants to await the conclusion of a case to obtain compensation resultsin
professonds actudly financing the case. Therefore, the Court wel comes interim gpplications
for compensation as contemplated by 8331. All interim applications must contain a
recgpitulation of dl fees and expenses gpplied for and awarded to the date of the gpplication’s
filing so that the Court may know arunning total of fees and expensesincurred at each stage of
the case.

A.

Applications for Monthly Payments Counsd and other professionas should consult
L.B.R. 2016.1(a) which, asit will be amended in March of 2002, will provide that only
counsel for the debtor may apply for leave to be paid on amonthly, rather than a
quarterly, basisfor his or her servicesin the conduct of the case. Thisisarevison of a
previous rule which permitted al estate professonas to gpply to draw fees monthly.
The Court believes that, in gppropriate circumstances, it may authorize other etate
professonds (such as counsel for a committee) to be paid monthly. The alowance of
monthly draws under L.B.R. 2016.1(a) is by no means automatic and the Court
certainly reserves the right to conduct a hearing to determine the extent of counse’s
need to be compensated monthly.

a

Applications for monthly draws should be noticed to the docket and
should not be combined with applications for employment.

Counsel may apply for alowance of 100 percent of the feesincurred in
agiven month and 100 percent of the expensesincurred. Such
applications may be approved, provided, however, that where 100
percent of the fees are dlowed, counse shdl retain 20 percent of the
feesin trust pending gpprova by this Court of an interim or fina
gpplication, unless otherwise ordered.

Aswith interim gpplications under §331, al monthly applications and

orders submitted thereon shall contain a clear satement of what
payments have been received by the gpplicant to the date of the present
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application, the source of those payments, the date of the payments and
what payments and reimbursements of fees and expenses have
previoudy been approved by the Court. From the order’ sterms, the
Court should be able to ascertain, without further research in thefile,
how much the conduct of the case has cost in attorneys fees and
expenses a any given gpplication date. After sixty days following
the date of these guidelines (January 31, 2002), orderslacking
any of thisinformation will bereturned.

B. Final Applications: When a professiond has received compensation and/or
relmbursement on either amonthly or an interim gpplication, the orders granting same
ghall be deemed interim only and the orders remain subject to the Court’' s review of
the fina application, usudly filed at the conclusion of the case (e.g., after confirmation of
aplan, completion of an estate' s adminigration, etc.). Counsd and alied professonds
should understand that until afinal fee application is gpproved, the Court retains the
power to enhance or reduce fees and expenses previoudy approved as well asthe
power to order the disgorgement of some or al of such feesin appropriate Stuations.
See 8329(b).

VII.  CONCLUSION: The Court recognizes that in the creation of these guiddinesit may not have
anticipated every concelvable fee and expense concern which could be raised by counsd or
other professonds. Questions should be directed either to the Court’s Law Clerk or to the
Courtroom Deputies in the office of the Clerk of the Court.

January 31, 2002

ROBERT E. NUGENT, BANKRUPTCY JUDGE
UNITED STATES BANKRUPTCY COURT
DISTRICT OF KANSAS



